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IN THE MATTER OF APPLICATION FOR ) ' FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9947-r42M’ )" CLUSIONS OF LAW OF APPLI-
BY, THE NORTH CUSTER CONSERVATION . ) -CATION NO. 9947-242M -

 DISTRICT _Mﬂ.%__ | i

The above-entitled matter céﬁé:pﬁpfegularly for hearing sta?ting
on or about September 8, 1977, in Biliiﬁgs Montana, befof§ thééhontaﬁa
- Board of Natural Resources and’ ConserVation and its duly aop01nted
Hearing Examiner, James Driscoll The Appllcant appeared by andnthrough
its counsel of record, Gary Spaeth. The Montana Department of Natural
Resources and Conservation appeared'by(and through its counsel of re-
cord, Richard Gordon. The Montana Départment of Fiéb and éame ap-
peared by and through its counsel of record, R. Woodside Wrigbt and

T!:':".‘éw L-

Clayton Herron. The Montana Department of Health and Envirunmental

‘»:l' 3

Sciences appeared by and through its c0unse1 of record, Nona Jamlson

Utah International, Inc., appeared by and through its counsel of re-
cord, Urban Roth. Intake Water Company appeared by and throughkmts
counsel of record, Henry Loble. Wltnesses were duly sworn and oral
and documentary evidence was introduced. 13 _

The Board, having read and fully considered the_complété record,

makes the following Findings of Fact and Conclusions of Law relating

to the North Custer Conservation District, Application Np..994?—fé2M:
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FINDTHCS OF FACT

1. Table NCCD-1 summarizes the recuest for reserved water made by the Horth

Custer Conservation District for the year 2007

P4T7-r42M, Table 1, on p. 13 and amended Table 1).

TABLE NCCo-1

NORTH CUSTER CONSERVATION DISTRICT
RESERVATION REQUEST

. ( Anplication Yo

Type of Irripation

Totals
|
Full-
Service ; Water-
Source | Irrigation snreading Acres af/y cfs
Yellowstone River Lo
Number of acres to be |
Irrigated 7.440 : n 7,440
Water Request in Acre-Feet
Der year 18,301 0 13,301
Modimm Diversionary Flow 3
rate in cfs 123.4 2 23.4
Tongue River
Numnber of Acres to be
Irrigated 4,605 0 4,605
Water Request in Acre-feet
per year 10,897 ) 19,897
Maximm Diversionary Flow
rate in cfs 65.8 9 56,8
Povder Mainstem '
Number of Acres to be -
Irrigated 26,157 2,585 28,735
tater Request in Acre-feet : .
per year ' 78,480 3,878 82,358
Maximm Diversionary Flow :
rate in cfs 566.9 12973 69€.2
Powder Tributaries
Number of Acres to be
Irrigate
ater Request in Acre-feet
per year 0 6,300 6,300
Maxdmunm Diversionary Flow '
rate in cfs 0 420 r 420
TOTALS £4,980

117,856 1,3%6.4




Findings Related to_the Purpose.of this Reservation (89-899(3) (@) .

2. The purpose of the reservation is to insure water availability and
adequate streamflow for the future agricultural needs of the North Custer Conservation
District. (The North Custer Conservation District Application at page 5).

3. It is established to the saf;isféc_tign of the Board that a purpose of the
reservat;.ion has been shown (Finding 2).

Findings Related to the Need for the Reservation (89-890(3)(®)).

4. A reservation of water is needed because itl will secure a priority date
for future developments that is earlier.than the priority dates such developments
would have if permits were obtained immediately before construction or use bega:i
(North Custer Conservation District, Application No. 9947-r4M, p. 7).

5. The reservation is needed because there is a proliferating world-wide
démd for food, which is dependent on sufficlent water availability (’I'ne' North
Custer Conservation District Application at page 4).

6. A reservation is needed because there is competition for water in the
Yellowstone River Basin which may affect the availability of the Applicant to obtain
a water right by permit in the future. This, in turn; will also help promote the
necessary plarming (The North Custer Conservation District Application iat:page 7.

7 1t is established to the satisfaction of the Board that the need for a

reservation of water has been shown (Findings 4 and 5).

Findings Related to the Amount of Water Necessary for the 'Purposé of the Reservation
(89-890(3) (€)) . |

3. The amount of water necessary for this reservation is the amount required
_ to irvigate the mumber of acres described in this application that can reasonably
be expected to be completed by the North Custer Conservation District by the year
2007 (EIS). |

9. The payment capacity cor.isists of total farm revenue minus all costs except

irrigation water costs and is the maximanamount a water. user could pay for water
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while maintaining a profitable operation (North Custer Conservation District, Ap-
plication No. 9947-r42M, p. 20).

10. The cropping pattern by percent is 18% for grain and 61% for hay, S7 for
silage and 13% for cash crop in the Kinsey area, 19% for grain, 55% for hay, 5% for
silage, and 117 for cash crops in the Tongue River Basin, and 127% for grain, 727 for
hay; 6% for silage, and 10% for cash crop in the Powder River Basin (North Custer
Conservation District Application at p. 12).

1. A 757 on-farm irrigation efficiency was assumed for sprinkler irrigation
and 55% for flood irrigation (The North Custer Conservation District Application
at o. 12).

12. Conveyance losses were estimated by formula and included in the diversionary
requirements needs (The North Custer Conservation District Application at page 12).

13. Peak Diversion requirements were calculated using reconmended peak con-
sumption use rates for alfalfa divided by the on-farm efficiency (The North Custer
Conservation District Application at page 12).

14, The North Custer Conservation District has requested 10,897 acre-feet per
“year (af/y) and a peak flow rate of 66.8 cubic feet per second (cfs) of its total
applied for amont' to irrigate 4,605 acres with water from the Tongue River (North

Custer Conservation District, Application 9947-r424, p. 13; Finding 1). '

15. Without additional storage, sufficient unappropriated water is not avail-
able to provide the requested water for the expansion of irrigation in the Tongue
River Subbasin (Draft EIS, Vol. II, p. 265; North Custer Ccmservatlon District, Ap-
plication No. 9947-r42M, p. 14).

16. The North Custer Conservation District has no plans for the provision of
such needed storage in the Tongue River Subbasin (North Custer Conservation District,
Application 9947-r42M).

17. WHeither individual irrigators nor groups of irrigators alome could afford
to pay for the storage needed in the Tongue River Subbasin (Draft EIS, Vol. II, p.
247y, |
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18, The Vbntana Depart:ment of Natural Resources and Conservation has \applied

for a reservation of all the unapproprlated‘water in the Tongue River in order to
provide such needed storage to all exlstlng and potential water users in the Tongue
River Subbasin by enlarg;ng the Department s ex1stxng and nresently fully committed
Tbngue River Reservoir storage fac1lity (Draft Addendum.EIS p. 15).

19. A condltlon of the water reservatxon given to the Department of Natural
Resources is that part of the reservatmon is to be used to satisfy the request of
the North Custer Conservation District from the Tongae River (Order of Board).

20 Unless reservoirs are builc and stored'water is made avallable to irrigators,

no water is available for additional full—service 1rr1gat10n in the Powder River
Subbasin (North Custer Ccnservatlon District, Appllcatlon No. 9947-rh2M, pp. 14 and
15 Nbrth Custer Conservatlon District, Appllcatucn No. 9947-r42M, Addendum No. 2)

21. The North Custer Conservatlon Distrlct has no establlsned plan for pro-
viding the storage necessary to 1rr1gate the acres that would use water from the
Powder River. |

22, It has not been establ:shed to the satlsfactlon of the Board that reservolrs
for storage wmll be constructed and therefbre the Board does not grant a water re-
servation for full-serv1ce irrigation frqm the Powder River.

23. Suff1c1ent water is available frcm the Yellowstone River to 1rr1gate the
projects that will take water from the Yellcwstone Rlver (Draft EIS Vbl II, pp.
276 and 284).

24. The Vorth Custer Coqservatlon District has anplled for -a reservation of
18,301 acre—feet ‘per year from the Yellowstone River to irrigate 7, 440 acres.
(pplication No. 9947-r42Y, p. 4). |

25. Tais dlverSLOn requxrement ranges from 49 cfs per 40 acres to l.OO-cubic_‘
feet per beccnd for AO acres with an annual requlrement ranging frem 2.18 acre-feet

per acre to 3. 40 acre-feet per acre for an average of 2.46 acre-feet per acre and a
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maximm flow rate of | cfs per 60.29 acres (Custer Conservation District Applica-
tion at page 13, and Addenctum 1 of the Amended Application).

26. Using irrigation factors of 2.46 acre-feet per acre, a reservation of
water from the Yellowstone River sufficient to irrigéte 7,440 acres would be 18,301
acre-feet per year and wouldvbe the amount necessary for the purpose of the reserva-
tion for the year 2007,

27. ‘The North Custer Conservation District has applied for a water reservation

from the Powder River and some of its tributaries for the purpose of ir-
_rigating 2,585 acres from water from the Powder River and 4,200 acres from water
from tributaries of the Powder River by use of waterspreading (Application No. 9947-
h2M) . |

28. It is established to the satisfaction of the Board that 1.5 acre-feet per

acre is the amount of water necessary to properly irrigate acreage by use of water-
spreading,

29. It is established to the satisfaction of the Board that the amount of the
water to meet the purpose of the reservation of irrigating by mterépread:ing with
water from the Povwdé.r River for 2,535 acres and water from tributaries of the
Powrler River for 4,200 acres is 10,177 acre-feer per year. .

30. It is established to the satisfaction of the Board that the amount of
water necessary to meet the purpose of the reservation is as follows:

| a) 18,301 acre-feet per year from the Yellowstone River _
b) 10,177 acre-feet per year from the Powder River and tributaries
of the Powder River and to be used for waterspreading.

3L. It is further established by the Board that a condition of the water
reservation granted to the Department of Natural Resources for the Tongué River
will be to provide the water for the request from the Tongue River of the North
Cl:s.ter Conservation District of 10,897 af/y for 4.605 acres.
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Findings Related to the Public Interest (_89—890(35. (d)). _

32. The reservation will contribute econoﬁli-éally-_ to the public interest (The
North Custer ‘Gonservation District Application at page 9). _

33. The development of future irrigation projects. in North Custer County and
beneficial use of water will create jobs and increase the tax revenues (The North
Custer Consexrvation District Application at f:age' 9).

34. From 1960 to 1970, the rural. population in North Custer County declined
11.5 percent. A major reason was a lack of job bpportunities (Draft EI_S_,. Vol. I,

. 101). |

35. The development of new puping fac:.litles ditches, canals, sPrinkler
systems, and other diversions will contribute to the economic stability of the County.
(The North Custer Conservation Dlstr:l.ct Anpllcation at page 9).

36. New irrigation would 1ncrease1ncome in North Custer County, both for the
farmers who would install the systems and for the local businesses that would enjoy
increased sales resulting from the increase ‘in agricultural income. New irrigation
would increase the mumber of both on-farm and off-farm jobs, (Draft EIS, Vol. I, p.
156). |

- 37. The North Custer Conservation Dlstxict has an established plan for com-
pletion of the proposed fac111t1es which will put reserved water to use by the year
2007 (North Custer Conservation District, Appllcatian Yo. 9947-x42M, pp. 21 and 24) “

38. By reserving water for future beneficial use, ind:.v:.dual ranchers and
farmers have a more favorable timetable in which to accumulate the capital needed to
finance, to take maximum advantage of favorable changes in the agricultural market,
or to utilize the most contemporary technology ‘available in water delivery systems.
(North Custer Conservatlon District Application at pages 5 and 6).

- 39.. The plan of the North Custer Conservation Dlstrict is not speculative and
is docuhented to the highest degree of detail possible. (North Custer Conservation
District). | ,

4. The reservation shall be put to use within reasonable diligence and the
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plan includes a bona fide intent and ability to use the water reserved as projected.

41. Detailed plamning of district projects will be #ccwplished through funds
made available by the Montana legislature or North Custer County mill levy. The
Department of Natural Resources and Conservation's Technical Assistance Program will
also be used. (The North Custer Conservation District Application at page 3).

42. The Board is satisfied there will be progress toward completion of con-
struction of the facilities with reasonable diligence according to an established
plan which includes the economic feasibility of each project, a soils and land
classification analysis showing the suitability of lands to sustain irrigation, and
possible sources of funding. |

43. It is established to the satisfaction of the Board that the reservations
stated in Finding 30 are in the public interest.

CONCLUSIONS OF LAW

1. Chapter 8, Title 89, R.C.i. 1947, and in particular, Section 89-890, R.C.M.
1947, authorizes the adoption by the Montana Board of Natural Resoﬁces and Con-
servation of orders reserving water to qualified applicants for reservations of
water.

2. If ordered adopted, a reservatioﬁ must be oi:dered a@ted in accdrdance
with Chapter 3, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, the North Custer Conmservation District, is a political
subdivision of the State of Montana and as such is entitled to apply to reserve
waters within the State of Montana in accordance with Section 89-890, R.C.M. 1947,
and any rules édop-ted theréunder. |

4. All pertinent statutes and rules of the State of Montana have been adhered
to in the review of this reservation Application, both by the Montana Department of
Natural Resources and Conservation and by the Montana Board of Natural Resources and

Conservation,
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5. Based upon the above Findings of Fact, and specifically based upon any

condition, limitation, or modification of the full Application appearing in said

Findings, all pertinent criteria delmeated at Sectlon 89-390, R.C.M. 1947, and any

rules adopted thereunder prov1dmg for the a@ptwn of an order reserving water have

been met.

6. Nothing found herein has bearing upon the status of water rlghts claimed by
the Applicant other than those here:r.n newky apph.ed for, nor does anythmg fomd
herein have bearing on the status of clam:ed mter rights of any other party exoept
in relation to those rights herein newly ‘apphed for, to the extent necessary to

reach a conclusion herein,

nr'e





